APPENDIX A

L EGAL ASPECTSOF INDIAN EDUCATION IN M ONTANA

Preerted atthe Montara Indian Educaion Laws and Legal IssuesOConfererce
by Andrew Huff, Staff Attorney, Indian Law Resource Certer
GreatFalls, Novemkber 9-10, 2003

Federal Government: Indian education in Montana is a specific and general trust
obligation, originally incurred asconsideration for land ceded under treaties and
allotment acts, and affirmed through successive federal statutory enactments.

A. Treaties and Executive Orders

1. Treaty with the Blackfoot Indians Oct. 17,1855,11 Stat. 657.
ARTICLE 10. The United Statesfurther agreeto expend amually, for the benrefit of the
aforesaid tribesof the Blackfoot nation, a sum not exceedng $15,000 amually, for ten
years in edabishing ard instructing themin agicultural and mechanical pursuits, and in
educating their children, and in any other reectpromoting their civilizaion and
christiarnization.

2. Treaty with theFlatheads July 16, 1855 12 Stat. 975.
ARTICLE 5. The United Statesfurther agreeto edahlish at suitabde points within said
reservation, within one yea after the ratifi cation hered, anagicultural and industrial
school, erecting the necessary buildings, keepng the samein repair, and providing it with
furniture, books, ard stationery [sic], to be locaed at the agency, and to be freeto the
childrenof the said tribes and to emgdoy a suitabe instructor or instructors.

3. Treaty with the Crow Indians May 7, 1868 15 Stat. 649
ARTICLE 7. In orderto insurethe civilization of the tribe ertering into thistreat, the
necesity of education is admitted egecially by such of themasare or maybe, settledon
said agicultural reservation; and they thereore pledge themslvesto compel their children,
male and female, betweenthe agesof six and sixteenyears to attend school; ard it is
herely mack the duty of the agert for said Indians to see thatthis stipulation is strictly
compliedwith; and the United Statesagreesthat for every thirty children, betweensaid
ages who canbeinducesor compelledto attend school, a house shall be provided, and a
teacler, competert to teachthe elementary branchesof an English education, shall be
furnished. . The provisions of this article to continue for twerty yeas.

4. Treaty with the Northern Cheyenneand Northern Arapahq May 10,
1868,15 Stat. 655.

ARTICLE 4. In orderto insurethe civilization of the tribe ertering into thistreat, the
necesity of educaion is admitted, egecially by such of themasareor may be settledon
said agicultural reservation, and they therefore pledge themslvesto compel their children,
male and female, betweenthe agesof six and sixteenyears to attend school; ard it is
herely mack the duty of the agert for said Indians to see thatthis stipulation is strictly
compliedwith, and the United Statesagreesthat for every thirty children betweensaid
ages who canbeinducedor compelledto attend school, a house shall be provided, and a
teacter. . .shall be furnished. . .. The provisions of this article to continue for twerty
years
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5. Act to Ratify and Confirm an Agreement with the Gros Ventre, Piegan,
Blood, Blackfeet, andRiver Crow Indiansin Montana,andfor other
purposs, May 1,1888,25 Stat. 113.
ARTICLE 3. In consideration of the foregoing cession and relinquishmert the United States
herely agreesto advance and expend amually, for the period of tenyearsafter the
ratificaton of thisagreamert, underthe direcion of the Secrefary of the Interior, for the
Indians. . . atthe Fort Peck Agency, $165,000; for the Indiars. . . atthe Fort Belknap
Agency, $115,000, ard for the Indians . . . atthe Blackfeet Agency, $150,000. . . in the
educaton of Indianchildren. . . [and] in the erecion of such new agency and school
buildings. ... asmaybe necesary . . . to promate their civilization, comfort and
improvemert.

6. Northern Cheyenne1884Executive Order
7. Rocky Boy®@ 1916Executive Orde

B. Allotment/Homesteading

1. Thelndian General Allotment Act, February 8, 1887, 24 Stat. 338,25
U.S.C.A. o 331et seg. (2003. Reservationsopened up to nontindian
settlement throughallotment.
SECTION 5. [A]ll lands adaptedto agriculture. . . sold or releasedto the United Statesby
any Indiantribe shall be held by the United Statesfor the sole purpose of securing homes
to actual settlers. . . subjectto grants which Congress may make in aid of educaton.

2. Allotment Process in Montanab Blackfeet Example, 59" Cong, Sess. |1,
Ch. 2285,1907,34 Stat. 1035

Unde Blackfeet alotment act: (1) trugt land was reserved from allotment for schools for
Indians (2) landswere granted to the State of Morntanafor education purposes, butnat in
fee smple absolute, and (3) profits fromthe sale of these landswere putinto a Treasury
accourt for thebendfit of the Blackfeet, to fund amongg other things the education of
Blackfeet children:
[T]he Seaetary of the Interior is hereby auhorizedarnd direciedto immedately causeto be
surveyed[for disposal under Gereral Allotmert, homegead mineraland townsite laws] all
of the lands embracedwithin the limits of the Blackfeet Indian Resrvation, in the State of
Montama. . .. Provided. . . thatthe Secretary of the Interior may reserve [from allotmert]
such lands ashe may deem necessary for agercy, school, and religious purposes to remain
reservedso long asneedd and so long asagency, schoal, or religious institutions are
maintainedthereon for the berefit of the Indiars.. . . .
[and excepting from allotmert] secion sixteenand thirty-six of each township, or any part
thered, for which the State of Montana hasnot heretofore recevedindemrity lands under
existing laws, which sections, or parts thered, arehereby grantedto the State of Montara
for school purposes And in cas either of said secions or partsthered islost to the State
of Montana by rea®n of allotmert thered to any Indian or Indians, or otherwise, the
goverror of said State, with the approval of the Secretary of the Interior, is
herely auhorizedto select otherlands not occupied or reserved within said reservation, not
exceedng two secionsin ary one township, which selections shall be mack prior to the
opening of theland to settlemen. . . .
That after deducting the experses. . . of the sale of lands. . . including the cost of survey
and said lands, the balancereaizedfrom the proceed of the sale of thelands. . . shall be
paid to the Treaaury of the United Statesand place to the credt of said Indiantribe.. ..
[and] shall be expendedfrom timeto timeby the Seaetary of the Interior . . . in their
educaton ard civilizaion. . . .

20



APPENDIX A
Thatthereis herely appropriated, out of any money in the Treasry not otherwise
appropriated, the sum of $65,000, or so much thered as may be necesary, to pay for the
lands grartedto the State of Montama and for lands reservedfor agency and school
purposes atthe rate of $1.25 per acre. . . .
Thatthe Secretary of the Interior is herely auhorizedand direcedto resrve and setasde
for town-site purposes ard to survey, lay out, and platinto town lots, streets, alleys, and
parks, not less than eighty aaresof said land ator nea the presert settlemerts of Browning
andBaklb. ...

3. Mineralsundelying all landswithin reservation, regardless of status later
reserved for the Blackfeet, and all landswithin reservation, regardless of
status, made subject to alcohol prohibition, 66" Cong, Sess. I, Ch. 4,
1919,41 Stat. 16.

4. Crow alotment act of 1920specificaly reserves minera rights unde
landsgranted to the State of Montanafor education purposes, and states,
Orha the Crow Indian children shal be permitted to attend the pulic
schools of said State on the same condition as thechildren of white
citizensof said State.O 66" Cong, Sess. |1, Chs 224, 225, 1920

C. Important Federal Indian Education Statutes

1. Conwyance of school propetiesto local school districts or public

agendes. June4, 1952 67 Stat. 41; May 16,1957 71 Stat. 29; March 16,

1962,76 Stat. 33. 25U.S.C.A. ©293a(2003)
The Secrdary of the Interior . . . isauthorizedto convey to State or local governmental
acerciesor to local school auhoritiesall theright, title,and interes of the United Statesin
any land and improvemerts thereon and personal property usedin connection therewith
herebfore or hereafter usedfor Feceral Indianschool purposesand no longer neecedfor
such purposes Provided, Thatthe consert of the bereficial owner shall be obtained before
the conveyance of titleto land held by the United States in trust for anindividual Indianor
Indiantribes Providedfurther. .. Any conveyance underthis section shall resrve all
mineraldeposits. . .[and] shall require the property to be used for school or other public
purposes and shall require the property to be availatle to Indians and non-Indians on the
sametems. . . . If atany timethe Secetary . . . determinesthat the grantee of any such
lards, . . hasfailedto observe the provisions of the transfer agreemert and that the failure
hascontinuedfor at leag on yea, he may declare aforfeiture of the conveyance and the
title conveyed shall thereipon revert to the United States. . . . the former beneficial owner .
. . may petition the United StatesDistrict Court for the district where the lard is locaed to
declareaforfeiture of the conveyance ard to ved thetitlein the United States in the same
trust status aspreviously existed

2. Johnon-OMMalley Act, April 16, 1934 48 Stat. 59; June4, 1936,49
Stat. 1458 25U.S.C.A. ©452et seg. (2003)

Secton 452 of the Act authorizesthe Secetary to erter in contracts with any State (including
political subdivisions and schools), for the education of Indiansin the State. Section 455 of the Act
requiresthe prospecive contractor to submit to the Seaetary aneducation planfor the Indian
students sought to be served Beforethe contract is awardedthe Secretary must approve of the
plan Secton 456 of the Act providesfor the formaton of local committeesof Indian parertsin
those state school districts have school board composed of a non-Indianmajority. These
committeesare empoweredto approve or disapprove of programsto be conducted under proposed
contract If alocal school boardimpedesthe Indianparent committees the Secetary may revoke
the contract
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3. Impad Aid, origindly enacted as PL 81-874,64 Stat. 967,1950
(popubrly known as 74" funding); PL 81-815 64 Stat. 1100,1950,now
codified as pat of No Child Left Behind Act of 202, 20U.S.C.A. 7701et
seg. (2003)
In order to fulfill the Feceral regponsibility to assist with the provision of educatonal
senvicesto federally connected childrenin a mamer that promaotescontrol by local
educatonal agencieswith little or no Feckral or State involvemen, becatse certain
activitiesof the Federal Governmert, such asactivitiesto fulfill the regponsibilitiesof the
Feckral Governmert with regectto Indiantribes. . . placea fi nancial burden on the local
educatonal agenciesservicing areaswhere such activitiesare carried out, and to help such
childrenmeetchallenging State standardk, it is the purpose of this subchapter to provide
finarcial assistanceto local agercies. . .
Secton 7704 of the Act sets forth policiesrelating to childrenresding on Indianlands. The secion
providesthat Indian parernts have the opportunity to presert their views with regardto school
programs and providesa heaing mechanism for tribal goverrmert complaints against schools
receving impactaid funding.

4. Indian Sdf-Determination and Eduation Assistance Act, Januay 4, 1975,
88 Stat. 2203. 25U.S.C.A. ©450et seg. (2003)

Secton 450a, the Congressional declaraton of policy, states Orhe Congress hereby recagnizesthe
obligation of the United Statesto regpond to the strong expression of the Indian peaple for self-
determination by assuring max mum Indianparticipation in the directon of educational . . services
to Indian communitiesso asto render such servicesmore regonsive to the needs and desresof
those communities . . . The Congress declaresits commitmert to the maintenance of the Federal
GovernmertOsinique ard continuing relationship with, and reonsibility to, individual Indian
tribesand to the Indianpeaple asawhole . . . .O The ISDEAA recuiresthe BIA, upon demard by
tribal govermmerts, to contract to such tribesthe operation of any servicethe BIA providesto the
tribes The ISDEAA amended Johnson OMMalleyto increag Indian control of programs
contractedto local educational agencies(Indian parert committeeg. Under Secion 458 of the Act,
the Secretary is authorizedto erter into contracts with State education agenciesand districts for the
construction, acauisition or renovation of facilitieson or near areservaton, for the education of the
Indianstudents of that reeervation. Section 458bbb of the Act egallishesthe Americanindian
Education Foundation.

5. Title Xl of the Education Amendmnents Act of 1978 as amended by
the Native American Education Improvement Act of 2001. PL 95561, Title X1, 8112Q as
added PL 107-110,Title X, 81042 ,Jan. 8, 2002 115 Stat. 2007. 25U.S.C.A. ©2000et
seg. (2003) ThisAct isdirected at improving BIA-funded school systems. Section 2000
of the Act, the Declaration of Policy, states. Congress declaresthat the Federal Government
hasthe sole regonsibility for the operaion and fi nancial support of the Bureauof Indian Affairs
fundedschool systemthatit hasegahlishedon or near Indianreservations and Indiantrust lands
throughout the Nation for Indian children It isthe policy of the United Statesto fulfill the Feceral
GovernmertOsinique and continuing trust relationship with and reonsibility to the Indian
peoplesfor the education of Indian childrenand for the operaion and fi nancial support of the BIA-
fundedschool systemto work in full cooperation with tribestoward ensuring that the programsof
the BIA-fundedschool systemareof the higheg quality and provide for the basc elementary and
secandary educational need of Indianchildren, including meeting the unique educational ard
cultural needs of those children.

Under Section 2020 of the Act, the Secretary may make grarts for the developmernt of tribal
educaton departmerts (facilitate tribal control of education on the rez; coordinate tribal, federal,
state ard other educational programs; developing tribal educational codeg. 25 U.S.C.A. ©2020.
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6. Tribally Controlled College or University Assistance Act, 25 U.S.C.A.
11801et seq. (2003)
Provides for grants to tribdly controlled colleges and universities.

7. Tribally Controlled School Grants Act, 25 U.S.C.A. 82501t seqg. (2003)
Provides grants to tribaly controlled schools. TheDeclaration of Policy states, GCongress
declares its commitment to the maintenance of the Federal Government@® uniqueand
continuing trug relationship with and responsbility to the Indian people for the education
of Indian children. . .0

8. Native American Languags Act, 25 U.S.C.A. 82901 et seq. (2003)
A policy statement and grant program to preserve, protect and promote therights and
freedom of Native Americansto use, practice, and develop Native American languayes.
TheAct encourages State and local educationd inditutionsto work with Indian tribes and
parentsin implementing thefederal policy of ensuring the survival of Indian languages.
Prohibits any restrictionson the use of Indian languagesin publicly suppoted education
programs.

9. No Child Left Behind, Title VII, Indian, Native Hawaiian, and Alaska
Native Eduation, 20 U.S.C.A. ©7401et seq. (200B).

Ot isthe policy of the United States to fulfill the Federal Government@® uniqueand
continuing trug relationship with and responsbility to the Indian people for the education
of Indian children. TheFedera Government will continueto work with local educations
agendes, Indian tribes and organizations and other entities toward thegod of ensuring
tha programs tha serve Indian children are of thehighest qudity and providefor notonly
the basic elementary and seconday educationd needs butalso theuniqueeducationd and
culturally related academic needs of these children.O Unde Section 7424grant to local
educiond entities mug have a comprehengve program to meet the needs of Indian
children.

D. Some Important Federal Case Law
1. Reuben Quick Bear v. Leupp 28 S.Ct. 690(1908)
Federal appropriationsto satisfy tribd trug or treaty obligaionsare free from U.S.
Conditutiond Establishment Clause restrictions Such fundsare, essentialy, thetribe®
money and therefore can be used to, for example, fund a school in which Indian religionis
taught Direct, general tax alocationsfor Indian education, tha cannotbe consdered
treaty or trus funds are subject to Conditutiond restrictions

2. U.S.v. White Mountain Apache Tribe, 123S.Ct. 1126 (2003)
A tribeis entitled to money damages unde thelndan Tucker Act, for breach of thefederal
govanment@ trust obligation to maintain land and improvements hdd in trug for thetribe
pursuant to the Theodore Roosevelt Indian Sdool Act of Jan. 24, 1923 42 Stat. 1187,and
pursuant to PL 86-392, 74 Stat. 8, 196Q and act to hold the former Fort Apache Military
Reservationin trug for thetribe

3. Ramah Navajo Stool Bd. v. Bureau of Revenueof New Mexico, 102
S.Ct. 3394(1982.
Contractor building an Indian school, onthereservation, pursuant to agreement with an
Indian school boad, does not have to pay State taxes on the gross receipts received unde
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theagreement. Thefedera regulation of the congruction and finandng of Indian
educationd inditutionsis comprehendve and pervasive, and state tax attempt impeded
federa obligaionsin area of Indian education.

4. Meyers By and ThroughMeyersv. Board of Educ of SanJuan Scoo|,
905F.Supp 1544(D.Utah 1995)

In this case, Navg o school children and ther parents sued a state school district to provide
seconday school facilitiesin aremote area of the Navagjo reservation. Thedistrict court
hdd tha (1) thestate school district had aduty to educate the children unde the Utah
conditution tha was not preempted by federa law, because the U.S. had not stepped into
provide the education which state school district was not providing; (2) tha the U.S. had a
treaty and statutory obligaion to educate the Navgo, and that this duty exists
independently as ageneral trug obligation so longas federa statutes and regulations
recognize thefederal obligaion for Indian education. Generally, GCongress intended the
education of onreservation Indiansto be a coopeative effort anongthefederal
government, states and local school boads thelndan tribes and Indian parents. Thefact
tha oneentity may have a duty to educate on-reservation Indians does not excuse any
other entity form fulfillingits own obligaionsO 905 F.Supp At 1568.

5. WindyBoyv. Big Horn County, 647 F.Supp. 1002(D.Mont 1986.
At-large system of electionsfor local school boad of trugees violates the Voting Rights
Act because it dilutes the Indian vote.

State Government: Indian education a Montana State Constitutional obligation.

A. 1972MontanaConditution

1. Article X, 1(2).
(1) Itisthegod of the people to establish a system of education which will develop the
full educationd potentia of each person. Equdity of educationd oppotunity is
guaanteed to each person of the state. (2) The state recognizes the distinct and unique
cultural heritage of the American Indiansandis committed in its educationd godsto the
preservation of ther cultural integrity.

2. ArticleX, 7.
No religiousor partisan test or qudification shdl be required of any teacher or studentasa
condition of admissioninto any publc eductiond inditution. Attendance shdl notbe
required at any religiousservice. No sectarian tenets shdl beadvocated in any public
educationd inditution of thestate. No pason shdl berefused admissionto any public
educiond inditution on accountof sex, race, creed, religion, political bdiefs, or naiond
origin.

3. ArticleXl, 7.
(1) Unless prohibited by law or charter, alocal government unit may (a) coopeate in the
exercise of nay fundion, power, or responsbility with, (b) share the services of any officer
or facilitieswith, ( ¢) trander or ddegae any fundion, power, responsbility, or duty of
any officer to oneor more other local government units, school districts, the state, or the
United States.
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B. Statutes
1. MCA 20-1-501. Recognition of American Indian cultural heritageb
legidative intent.
(1) It istheconditutiondly declared pdicy of this state to recognize the distinct and
uniquecultural heritage of American Indiansand to be committed in its educationd gods
to the preservation of thar cultura heritage (2) Itistheintent of thelegidature tha in
accordance with Article X, section 1(2), of the Montanaconditution: (a) every Montanan,
whether Indian or nontindian, be encouraged to learn aboutthedistinat and unique
heritage of American Indiansin a culturally resporsive manne; and (b) every educationd
agency and al educationd personnd will work coopeatively with Montanatribes or
thoxe tribes that are in close proximity, when providing ingruction or when implementing
an educaationd god or adoping arulerelated to the eduction of each Montanacitizen, to
indudeinformation specific to the cultural heritage and contemporary contributionsof
American Indians with particular emphasis on Montanalndian tribd groupsand
govenments. (3) It isaso theintent of this part, predicated onthebdief that all school
personnd should have an undestanding and awareness of Indian tribesto hdp them
relate effectively with Indian students and parents, tha eductiond personnd proved
means by which school personné will gain an understanding of and appreciation for the
American Indian people.
2. MCA 20-1-502. American Indian studies Bdefinitions
Asused in this part, thefollowing definitionsapply: (1) American Indian studiesOmeans
ingruction pertaining to the history, traditions cusoms, values, bdiefs, ethics, and
contemporary affairs of American Indians particularly Indian tribd groupsin Montana (2)
OngrudionOmeans (1) aformal course of study or class, developad with the advice and
assistance of Indian people, tha is offered separately or tha isintegrated into existing
accreditation standads by a unit of the university system or by an accredited tribd
community collegelocated in Montang induding ateacher education program within the
university system or atribd community collegelocated in Montana, or by theboad of
trugees of a school district; (b) inservice training developad by the supeaintendent of
public ingruction in coopeation with educators of Indian descent and made available to
school digtricts; ( ¢) inservice training provided by alocal boad of trusees of a school
district, which is developed and conduded in cooperation with triba education
depatments, tribd community colleges, or othe recognized Indian education resource
specidlists; or (d) inservice training developed by professiond education organizationsor
assodationsin coopeation with educators of Indian descent and made available to al
certified and classified personnd.

3. MCA 20-1-503. Qudificationsin Indian studies Btrugees and
nonertified personnd.

(1) Theboad of trugees for an elementary or seconday public school district may require
tha all of its certified personné satisfy therequirements for ingructionin American Indian
studies. Pursuant to Article X, section 8, of the Montanaconditution, this requirement
may bealoca school district requirement with enforcement and administration solely the
responsbility of thelocal boad of trugees. (2) Members of boadsof trugees and all
noncertified personnd in public school districts are encouraged to satisfy therequirements
for instructionin American Indian studies.

4. MCA 20-5-108.
It shdl betheduty of thetrugees of any district where an Indian child resides to require
the child to attend school in the same manne as any other child residing in the district,
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unlessit is prohibited by thelaws or treaties affecting the Indian tribe of which such child
isamembe or thelndian reservation on which such child resdes. When such a
prohibition exists, thetrugees of any district shdl have the authority to accept fromthe
tribal coundl or other goveaning body of thelndian tribe or the Indian reservation
authorization to enforce the compulsory attendance provisionsof this title and compd the
school attendance of the Indian children bdongingto thetribe or residing onthe
reservation.

5. MCA 20-25-428. Providingfor state assistance to triba community
colleges.

6. MCA 18-11-101. State-Tribal Coopeative Agreements Act.
Act to promote coopeation between the State and tribd govenments. Coopeative
agreements mug be approved by the state attorney general and submitted to theregiond
Depatment of Interior office. Agreements musg be approved of by thegovening body of
each party to the agreement and cannotcontradict federal law.

7. MCA90-11-102. Establishes state coordinaor of Indian affairs postion.

8. Note aso thedevelopment by the Board of Public Education of aClass 7
naive language speciaist certificate. Native language speakers can
complete the program and obtain a Class 7 certification to teach naive
languayesin public schools.

C. MontanaAttorney General Opinions*Language quoted directly from summaries
contained in the Montana statutes, except 43 A.G. Op. 42(1989)

1. 36 A.G. Op.5(1975.
An elementary school district composed entirely of propeaty bdongingto theNorth
Harlem Hutterite Colony would be€ligible to receive public money for school purposes
withoutviolating any provision of the 1972Montana Conditution, provided the school
remainsunde theauthority, control, and opeaation of thepublic schod system by puldic
school personnd and open to all personseligible to attend this public school.

2. 39A.G.Op.11(1981)
Prior to the 1979amendments, MCA 20-4-213(now repealed) abolutely required that
teachersin schools on or near Indian reservationscomplete a course in American Indian
studies. After amendment, the Indian studies requirement was no longe mandaory but
rather became discretionay with thelocal schoolboard. Thel egidature provided tha
any Indian studies requirement mug be alocal district requirement with enforcement and
administration solely theresponsbility of thelocal boad of trusees. Therefore, the State
Board of Education did not have theauthority to require that al certified teachers complete
six ingervice creditsin Indian studies.

3. 43A.G. Op. 42(1989.
The MontanaHuman Rights Act appliesto public school districts lying wholly or patially
within Indian reservationson district-owned landsand prohibits the school district from
granting employment preference to Indians unless specifically required by federal statute.
Indian tribes do not have afederally-protected interest in requiring tha such preferences be
granted thaer members or other Indians
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Facts of this case:
East Glacier School District, entirely within Blackfeet Reservation.
State schoolis located n landsowned byQthe digtrict.
Roughly equd Indian and non-Indian student body.
Funding for school from the State Founddion program; propaty tax levies; and federal
impect aid.
= No mention of any JOM funding.

Legd reasoning:

Mortonv. Mancari, 417U.S. 535(1974)
= |ngpplicable and does not apply to state action, implying that thetribd preference
requirement isin fact equivalent to a state preference requirement.
= Racid preferences areillegd unde state law, at least where they are notremedial
devices designed to correct prior discriminaory practices by theemployer. AG refuses
to address whether thetribd preference requirement isin respong to past
discriminaory practices.

Montanav. U.S,, 450U.S. 544(1981)

=  Applies because thetribeistryingto regulate nontribd entity opeating on non-tribd
lands Applies Montanaandysis and condudesthat (1) there isno conensaud or
contractud relationship between the school district and the Blackfeet tribe (schoolisa
creature of state statute and its presence ontherez is not contingent upontribd approvd);
(2) school does notimperil the political integrity, economnic security or the health and
welfare of thetribe (discounts postive economic impact of hiring tribd members;
discounts contrary federa law like Section 7(b) of the ISDEAA requiring Indian
preference in contracting, and Title VII of the Equal Employment Opportunity Act, 42
U.S.C. 82000et seq. which excludes from coverage of the act any busness or enterprise
on or near areservation which giver preferential treatment to Indian personsliving on or
near thereservation.

= Opinionis specific to its facts and assumes the property in question not hdd in trug for a
specific purmpo.

4. 43 A.G. Op. 23(1989.
Montana@ nepotism statues apply to members of public school boadsfor digtricts lying wholly or
patially within an Indian reservation. Crimind prosecution of Indian members for nepotism law
violationswith respect to decisionsmade and implemented wholly on-reservation may beinitiated
only in federal court by the United States pursuantto 18 U.S.C. 13, except for violationsoccurring
ontheFlathead Indian Reservation. Furthe'more, contracts entered into in contravention of the
nepotism statutes are voidable.

D. CaselLaw

1. Helena School Didtrict v. State, 769P.2d 684 (S.Ct. Mont 1989)
The MontanaSupreme Court hdd that Article X, 1(2) Gestablishes a special burden in Montana
for theeduaion of American Indan children which mug be addressed as a part of theschool
funding issues.O The State, therefore, may factor 874 funding into its budgés and equdization
formulaonly after it has met federal equdization standads
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2. Statev. Shook67P.3d863(S.Ct. Mont 2002.

TheMontanaSupreme Court here uphddsthe ability of the State Fish, Wildlife and Parks
Commission to promulgae aregulation forbidding all non-Indian big game huning within the
exterior boundaies of reservationsin thestate. A nonIndian, who shotadeer onnonindian
lands thoughnot her own land, on the Flathead Reservation, chdlenged theregulation as a
violation of equd protection.

Legd reasoning:

Unda Mortonv. Mancari, 417U.S. 535(1974) Indian preference legidation dealing with
tribes as political entitiesis notan unacngitutiond classification, because the preferenceis
political rather than racia in nature. Federa Indian laws regarding therights of Indians
bindthe state. Therefore, the state equd protection guaantee . . . mug alow for state
classificationsbased on tribd membership if those classificationscan rationdly betied to
thefulfillment of theuniquefederal, and consequent state, obligationtoward Indians
citing Art. X, 1(2) Mont. Cong.

State regulation of nonIndian big game huning on the Flathead Reservation mug not
eviscerate federally-protect treaty huningrights.

Cites State ex rel. Greely v. Confederated Saish & Kootenai Tribes, 712P.2d 754 (S.Ct.
Mont 1985) for the propostiontha state courts mug recognize and follow federal law
regarding Indianrights. Federal law is supreme on matters related to treaties.

Tribal: Education of tribal membersatribal governmental obligation and an
agpect of inherent tribal sovereignty.

A. Tribd Elementary/Seconday Schoolsin MontanaBbBIA funded, tribdly controlled
1. Two Eagle River School, Pablo
2. Northern CheyenneTribd Schools, Busy

B. Tribd Community Colleges
1. All reservationsin the state have tribdly run community colleges.

C. Tribd Education Codes
1. Only Fort Peck has an adopted Tribd Education Code Mog other tribes
in the state are in the process of developing education codes. The Fort
Peck Triba Eduction Code
recognizes inhaent tribd authority ove formal education onthereservation;
mandaes tha thetribd govenment develop coopeative working relationshipswith the
state and federal governments to improveall education systems opeating within the
reservation;
setsup atribd education department with authority to develop an education curriculum,
which indudesingructionin the Dakota and Nakodalanguayes. TheDirector of thetribd
eduction department mus meet with, ingoect and evaluae local schools for the purpose of
communicating thetribd codeto school boadsand educators, and ensuring its
implementation;
mandaes the coopeation of local school boadswith thetribd eduction department.
School boadsare to indudethedepartment in al aspects of curriculum and pdicy
development. Indian parents and community members mug beinvolved with al local
school govening bodies; and
mandaes Indian preference at local schools and other educationd inditutions
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